Top 10 Tips For: Dismissals

1 Make sure it's Fair

There are 5 fair reasons for dismissal in UK employment law. These are dismissal due
to (i) conduct, (ii) capability or performance, (iii) redundancy, (iv) statutory illegality or
breach of a statutory restriction and (v) some other substantial reason.

2 Conduct

Clearly define misconduct and gross misconduct in company policies / other
documentation and give examples. A single act of gross misconduct can result in a
fair dismissal without previous warning and without giving the employee any notice

/ payment in lieu. However, a dismissal for misconduct will normally require a series
of warnings before dismissal and the employee will be entitled to receive full notice /
payment in lieu

3 Capability or Performance

Capability is classed as anything related to an employee’s skill, aptitude, health, or any
other physical / mental quality. Dismissals for these reasons are potentially fair, as they
relate to the employee’s capability to do the job that they were employed to do. Care
should be taken in cases of dismissal for ill-health, if the illness amounts to a disability.

4 Redundancy

Redundancy may relate to a business closure, a workplace closure, or less requirement
for employees to carry out a particular kind of work. The selection process for
redundancy needs to be fair and clearly signposted from the beginning (including a
consultation process, and consideration of any alternative work), otherwise an employee
can still file for unfair dismissal.

5 Statutory illegality or breach of a statutory restriction

If it becomes illegal or a statutory breach for an employee to continue working within
their role, this is a fair reason for dismissal. If this is the case, a formal dismissal
procedure must still be followed. Examples could include breach of immigration rules,
the employee has lost their driving license and they need to drive to do the job or the
employee doesn’t have or has lost a qualification they need to do their job.
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Some other substantial reason (SOSR)

An SOSR dismissal often involves a breakdown of trust or confidence between employer
and the employee. An example might be that a client is insisting that the employee is
dismissed, otherwise they will take their business elsewhere. Extreme care should be
exercised before using this reason.

Follow afair process

As well as having a fair reason for dismissal, the dismissal process must also be
conducted fairly and reasonably. The ACAS Code of Practice on disciplinary and
grievance procedures is a great source of further information.

Unfair Dismissal

An employee might be dismissed unfairly if they were employed for at least 2 years and
there was no fair reason for the dismissal and / or the reason was not enough to justify
dismissing them and / or the employer did not follow a fair procedure.

Constructive Dismissal

If an employee feels they have no choice but to resign because of something very
serious their employer has done, they might be able to claim for ‘constructive dismissal’.

Wrongful Dismissal

A ‘wrongful dismissal’ is when an employer has breached an employee’s contract. It’s
usually to do with notice or notice pay. Examples can include dismissing an employee
without giving them a notice period or notice pay and not giving someone the full notice
period they’re entitled to. If an employee wants to make a claim for wrongful dismissal,
it does not matter how long they’ve worked for their employer.
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This information is intended as a general overview and
discussion of the subjects dealt with.
For up-to-date and specific advice please contact us.
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